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No. 17362 
IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 


FAYE LYONS, 
Appellant, 
vs 
ELSINORE C. MACHRIS GILLILAND, also 
known as ELSINORE MACHRIS GILLILAND, 
Appellee. 


APPELLANT'S OPENING BRIEF 


STATEMENT CONCERNING PLEADINGS, 
FACTS AND JURISDICTION 


In re: Jurisdiction 

This appeal is from a judgment on a retrial 
of the issues set forth in the second cause of 
action of plaintiff's Amended Complaint [Tr. p. 6- 
7] for libel. 

"Plaintiff was, at the time of filing the 
amended complaint herein, a citizen of the State 
of Florida and the defendant was a citizen of the 


State of California and the matter in controversy 


exceeding the sum of $3,000 exclusive of interest... 
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{Pre-Trial Statement, Exhibit 1 - Rep.Tr. p. 7.] 
Where there is diversity of citizenship the 
District Court has jurisdiction of the case pro- 
viding the amount in controversy exceeds $3,000. 
28 USCA 1332 
The courts of appeal have jurisdiction from 
all final decisions of the district courts of the 
United States. 
28 USCA 1291 


Statement of the Pleadings 


The second cause of action of the Amended 
Complaint is the only cause of action involved 
herein. Plaintiff alleged: That, on or about the 
26th day of November, 1955, at the City of Los 
Angeles, County of Los Angeles, State of California, 
the defendant Elsinore C. Machris Gilliland, also 
known as Elsinore Machris Gilliland, well knowing 
the premises, in a certain discourse in the pres- 
ence and hearing of diverse persons, maliciously 
spoke, wrote and verified and published of and 
concerning the plaintiff the false and malicious 
words following, to wit: "That, in May and June, 
1955, Ray Gilliland associated with, kept, and did 


commit adultery with one Faye Lyons, at his 
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residence at 4717 North 7lst Place, Scottsdale, 
Arizona; and that, on the night of September 28, 
1955, Ray Gilliland did associate with, keep with 
him overnight, and did commit adultery with said 
Faye Lyons at the Colonial House, Las Vegas, Nev- 
ada, where Ray Gilliland and said Faye Lyons were 
registered by him as "Ray Gilliland and Family." 
That plaintiff herein was never served in said 
divorce proceeding nor did defendant endeavor to 
serve said plaintiff nor was plaintiff given an 
opportunity to defend her good name in the matter 
nor assuage her feelings by being given the oppor- 
tunity to defend as required by the Statutes of 
the State of California. [Tr. p. 6-7} 

Defendant admitted the publication of the 
libel but set up the two defenses of “truth" and 
“privilege”. [Rep.Tr. p. 11, 12, 15, 16, 20} 

The jury found that the alleged libel was 
untrue but that its publication was privileged. 
[Tr. p. 21] 

The judgment for defendant for costs followed. 
[Tr. p. 22, 23] 


Statement of the Case 


The words used were libelous per se and the 


eliubestood ,woeit wi) adage Tite ayy 
BS ueleesgqn?d Yo wigie ote ne , ey hee cere 
ite pease ,f*ole odulotate bib Seat hitiee w 
Lie? @aiw quesluba glemas Oth bry ange 
-ow ,aegs¥ eal . snoeh Tabeolel edt 36 ancl 
yD exe syn ine Gee bere liliia qed evetie | 
"vite fae Beal lilid ved" «a mali e@ " 
fies tt bevooe sevun sav aieved JSsontetg Faw 


2  ovatives sonbesdeb EAD vant Scbheasoeyg 


, vovrig 2 toutely sev vor Fizgninly hisez 


ell 


pettom «tJ =f Great tem va Saetek od wo ink 
~ueece a wendy gozod vt eewbiss] gen og: iM 
lei nate 3E AIS YO Betinpet Ab Baedet, OS % baw | 
ic? .¢ .9f] <wbvretifed te > | 

wa bo Aol toutid@ey siz Seottee 
ioe ‘Soars Je scaled 60 e039 gh soe ; 
(iG 03 (28 ,2F SF 16 Reet S ! 
om ladil Bepsils. ats ged toedt yaul eff 
:bupeilvitg aay Aalsesifideg wis aad 13 


‘ 
‘ 


wiles» 
publication was admitted. The jury found that 
they were false. 

The jury also found that their publication 
was privileged. 

On the question of privilege, only informa- 
tion which had been communicated to defendant at 
the time of the publication is relevant. 

It is appellant's contention that such evi- 
dence in this case is insufficient to support the 


verdict of privilege and the judgment based thereon. 


SPECIFICATIONS OF ERROR 
Appellant specifies the following errors in 
the record and proceedings in this case: 
I 
The evidence is not sufficient to support 
the verdict that the published libel was 
privileged. 
II 
The evidence was not sufficient to support 


the "Judgment on Verdict" herein. 


ARGUMENT 
Since the words involved are libelous per 


se, since their publication is admitted and since 
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they were found to be false the only thing remain- 
ing to be discussed is the issue of privilege. 

Appellee relied upon the provisions of §47 of 
the Civil Code of California as a basis for the 
plea of privilege. 

Stripped of words not applicable to this 
cause that section reads: 

"§47 [Privileged publication ...: What 
constitutes] 

"A privileged publication ... is one made - 

2. In any ... judicial proceeding ...; 
provided that an allegation or averment contained 
in any pleading ... in an action for divorce, 
made of or concerning a person by or against whom 
no affirmative relief is prayed in such action 
shall not be a privileged communication ... as to 
the person making said allegation or averment with- 
in the meaning of this section unless such plead- 
ing be verified ... and made without malice, by 
one having reasonable and probable cause for 
believing the truth of such allegation ... and un- 
less such allegation be material and relevant to 
the issues in such action ..." 
Appellant respectfully contends that the 


burden of proof is on the appellee to bring her- 
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-6- 
self within the protection of the above code 
section (47 CC) and that there is insufficient 
evidence to show that the allegation was "made 
without malice, by one having reasonable and 
probable cause for beliving the truth of such alle- 


gation". 


In re: Malice 


Malice may be inferred from words libelous 
per se. 


Davis v. Hearst, 160 Cal. 143-196 


To this the following admitted facts should 
be added. 

Appellee did not: 

1. Serve appellant as required by §1019 CCP. 

2. Seek or secure an order of court for 
substituted notice as required by §1019 CCP. 

3. Attempt to prove the truth of the charge 
at the divorce trial. 

This constituted a serious and illegal 
invasion of appellant's rights. It leaves as 
the only logical inference that the naming of 
appellant was for the purpose of injuring her by 
publicity with no serious purpose in view of 


seeking to substantiate the charge. 
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To this additional basis for the inference 
of malice should be added the considered wisdom 
of the ages that wives in general regard with 
hatred, jealousy and even vindictiveness the con- 
jectural concubines of their husbands. 

In the face of all this we have only the 
self serving declaration of appellee herself. 

"I bear no malice against these people, not any 
whatsoever". 

It is an aphorism of Western Civilization 
that character is revealed by deeds, not words. 

"By their fruits ye shall know them" has 
until now been considered the summit of wisdom 
in judging human conduct but this jury in its ver- 
dict did its mite to reverse the Sermon on the 
Mount and bring us a new commandment "Ye shall 
henceforth judge men by their words and not by 


their deeds". 


In re: Probable Cause 
On this subject the burden was on the 
appellee to show by a fair preponderance of the 
available evidence that a reasonable person 
actuated by no malice would be justified from the 


Blanche Lampert Statement (Exhibit 8) alone in 
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~8- 
believing the truth of the libel. 

Only evidence known by appellee at the time 
of publication can be considered on the issue of 
privilege. 

Davis v. Hearst, 160 Cal. 143-196 

The only evidence upon which appellee relied 


was the Blanche Lampert Statement, Exhibit 8. 


In the reporter's transcript the following 
excerpt is to be found beginning on p. 306, line 
7 and ending on p. 308, line 2: 

"THE COURT: Received in evidence as Plain- 


tiff's Exhibit next in order. 
"THE CLERK: Exhibit No. 8, your Honor. 
"THE COURT: In evidence. 
(The exhibit referred to was 
received in evidence and 
marked as Plaintiff's Exhib- 
it No. 8.) 
"MR. MAYOCK: I would like to read it at 
this time, if your Honor please. 
"'Statement of Blanche Lampert. 
""'Saguaro Road, Route 2, Box 621, 
"'Scottsdale, Arizona, November 2, 1955, 
11:00 o'clock a.m. 


"'Present: --' 
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"THE COURT: Have you finished with this 
witness? 

"MR. MAYOCK: No, if your Honor please. 

"THE COURT: Well, why read this now? Go 
ahead and finish with the witness. 

"MR. MAYOCK: Well, I wanted to read it to 
her and ask her if that is all she knew about 
the case, and if it isn't a [p. 306, lines 7- 
25) fact that that was the source and the com- 
plete record of her knowledge, if your Honor 
please, for filing the complaint. And I don't 
know any way -- 

"THE COURT: Can't you ask her that? She 
has already testified on that. You have asked 
her and she said, as I recall, what Mrs. Lam- 
pert told her and what her lawyer tolid her and 
what the neighbors told her. 

"MR. MAYOCK: That is very true, if your 
Honor please. But they have asked the witness 
these general questions, ‘Well, was that sub- 
stantially what was testified to in court?' and 
I don't think it is. 

"THE COURT: Well, can't you just ask her if 
what Mrs. Lampert told her is in that statement? 


The statement is in evidence. 
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"MR. MAYOCK: Mrs. Gilliland -- 

"THE COURT: Go ahead and read it then. We 
are taking more time than it would probably 
take to read it. Go ahead. 

"MR. MAYOCK: Very well. I am going to abide 
by your Honor's suggestion. 

"THE COURT: No. I withdraw the suggestion. 
Go ahead and read it. We are taking more time 
now than it would probably take to read it. 

"Q BY MR. MAYOCK: Isn't it a fact, Mrs. 
Gilliland, that you had no information other 
than the information given you by Blanche Lam- 
pert when you accused Faye Lyons and Miss [p. 307, 
lines 1-26] Meyers of committing adultery with 
your husband? 


"A That's right." [p. 308, lines 1-3] 


For convenience, the Blanche Lampert State-~- 


ment is set forth in full below. 


"STATEMENT OF BLANCHE LAMPERT 


Saguaro Road 

Route 2, Box 621 
Scottsdale, Arizona 
November 2, 1955 
11:00 o'clock a.m. 
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-li- 
PRESENT: Mrs. Blanche Lampert, Mrs. Elsinore 
Machris Gilliland, Mr. William L. 
Murphey, and Mrs. Velma Shanks, 
court reporter. 
EXAMINATION BY 
MR. MURPHEY: 
Q Let's start with your name and address. 
A Blanche Lampert, Scottsdale, Arizona, 
Post Office Box 766. 
Q How long have you worked for Mr. Gilliland? 
A We were there from the lst of May 
until the last of September. 
Q Of this year? 
A Yes, during the summer, we were caretakers 
for the place during the summer. 
Q On any occasion did you ever hear Mr. 
Gilliland call Mrs. Gilliland any names? 
A Yes, I have. 
Q And on one or more occasions? 
A Oh, lots of occasions, whenever he would 
get drunk and get mad, and he drank terrifically. 
Q And what did you hear him call her? [p. 1] 


A Called her ‘damned old bitch’. Now, I 
don't know how to proceed, shall I start with the 


night he blew his stack and was going to shoot 
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everybody? 
Q About when was it? 
A It was when you and he came out when the 
cooling system was wrong, Mrs. Gilliland, and it 


was so hot you were going to stay down there. In 


oOo on DN F&F 


fact, you did, the night I loaned you my night- 
10 gown. It was either May or June, one or the 

1l other. 

12 Q About May or June? 

13 A Yes. 

14 Q All right, go ahead. 

15 A Mr. and Mrs. Gilliland came up from Palm 


16 Springs. They came in one car and Fujii came in 


17 the other and she was supposed to stay down there 
18 that night because it was so hot up here. The 

19 air conditioning wasn't working, so he started 

20 feuding with her and fussing with her and being 
21 nasty, so she came on up here anyway. 

22 Q That is to the big house? 

23 A The big house, so he kept getting drunker 

24 and drunker and drunker and excited, and started 
25 abusing her over the phone. 


26 Q What did he call her? [p. 2] 


1 A He just told her she hadn't ought to live, 
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and things like that, so then she and Fujii came 
back down there and he kept on getting drunker, 
so there was about that much whiskey in a bottle 
and she poured it through the sink. 
Q Indicating about an inch? 
A No, I would say about two drinks, not 


more than two drinks left in the bottle. He told 


o aor non Ww fF W NH 


my husband to go get some more and she told my 
10 husband not to, and Ray says, ‘Well, you are 

ll working for me, go get it.' My husband got out 
12 and left. 

13 He went in the bedroom and he got a gun and 

14 came out and said, 'I am going to kill myself, I 
15 am going to shoot myself,‘ and she said, ‘Go 

16 ahead.' 

17 MRS. GILLILAND: I said he would never do it. 


18 A He went outside and you says, ‘He will 

19 never do it.' 

20 He says, 'I will go out and see if this gun 

21 works,' and he shot the thing off outside. 

22 So when I said to you, I said, ‘Ought we go 

23 look for him?' You said, ‘Oh, no, he will never 
24 do it,' so he came back in. He says, ‘I am going 
25 to shoot you,' and he started that way with that 


26 gun. He said, 'You damned old bitch you, you [p.3] 
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ought to die,’ and I crawled under the table, I 
was scared, the way he was swinging that gun 
around like that, and he did threaten to shoot 
her. 

Q All right, any other occasions - was that 
the only incident of the gun that you observed? 

A Yes, of the gun, yes. 

MRS. GILLILAND: But I never said one word, 

I never answered him, I never said an unkind word 
to him. 

A You never done nothing, no. 

MR. MURPHEY: Q Did you ever hear Mrs. 
Gilliland say anything abusive to Mr. Gilliland? 

A Oh, no. 

Q Was she always nice to him? 

A Yes, nicer than I would be if he talked 
to me the way he talked to you. 

Q All right. Now, how many occasions would 
you estimate you heard Mr. Gilliland call Mrs. 
Gilland a 'bitch' or 'God damned bitch' or 
anything similar to that? 

A Just about every time he talked to her, 
and after he talked to her he would call other 
people and they would discuss what all they were 


going to do. He would do that at the rate of 
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about every other day. [p. 4] 


He would call her up on the telephone and 
call her a bitch and then he would call Judge 
Williams. 

Q Judge Williams? 

A Judge Williams, and they would talk over 
the situation and try to figure out some way they 
was going to clip her. I don't know what Judge 
Williams said, I knew Ray's conversation. 

Q What did he say in substance? 

A Well, he just said he was going to get 
her behind the eight ball where she belonged and 
really clip her, and he would say he was going to 
get a Mexican divorce, and then he would say, 
"That old bitch ought to die.' 

Q What did he call her, ‘that old bitch'? 

A Yes, always that. 

Q ‘That old bitch ought to die'? 

A Yes, and something else, he always said, 
he told everybody, he made it very plain to every- 
one after they were married he never had anything 
to do with her, never intended to have anything to 
do with her. He said,'How could anyone expect 


a guy like him to have anything to do with an old 
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woman like that.' He said he never would con- 
summate the marriage. 
Q Now, any other incidents that you particu- 
[p. 5] 


larly remember along that line of abuse? 

A Well, it was just those same things all 
the time, all the time he would call his daughter, 
he would call Patty Karger, and he would always 
want someone around to hear what was said or 
have somebody listen in on that other telephone 
in there. 

Lots of times when he talked to her he would 
have one of these girl friends down there, or 
Patty Karger, whoever was there, would be listen- 
ing in on the extension phone to see what was going 
on. 

Q How often would Mr. Gilliland have guests 
at his home when Mrs. Gilliland was around, were 
they ever there alone that you know of? 

A Oh, sure, he had Faye Lyons from Miami 
and -- I think he was a little scared to be alone, 
he acted like it, always going to have somebody 
come if there wasn't nobody there, has had lots 


of guests there. 
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Q What have you observed as to women being 
there? 

A Well, Faye Lyons. 

Q And when was that approximately? 

A Well, let's see - in May when we first 
went there, I will tell you how I know it was before 


[p. 6] 


we went on our vacation and Faye was there, he 
was keeping her at that time up at Paradise 
Valley, because I cooked a steak dinner for them, 
Paradise Valley Guest Ranch. 

Q Just tell us what you observed. 

A He got mad at Judge Blake and Phil Kent 
and all of them, and he went and stayed all night 
up there himself. 

Q Up where? 

A At paradise Valley, when Faye was there. 
She used to come down and stay until two and 
three o'clock in the morning. They used to sit 
in there and drink together and we was in our 
own bedroom out there, they were in there until 
two or three o'clock in the morning, then they 
went on a trip and came back. 


Q Who went on a trip? 
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A Mr. Gilliland and Faye, I don't know 
where theywent, but anyway when they came back 
they brought Faye's boy back with them and it 
didn't work, and they got in a fight and Ray 
slapped her and she throwed a glass at him, Faye 
broke a glass on him. 

Q After they came back with the boy did she 
live there at the house that you know of? 

A No, she took the boy up to Paradise Valley, 
[p. 7] 


only she was down there every day and I baby sat 
with the boy, or one of the neighbors did. 

Q Until what hour of the morning? 

A Until two or three o'clock. 

Q Was ghe intoxicated? 

A Sure. 

BL 
Q--Beth-ef-them? 
BL 

A~--Sure., 

Q Any other instances? 

A Yes, then -- 

Q Now, before we get away from here, what 
period of time would you say approximately that 


this woman was involved? 


A Oh, from May until I would say June, she 
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was here most of the summer. Then when she left, 
why, he had Ann Myers, but Ann stayed right there 
in the house. 

Q All the time? 

A Yes, only time she didn't stay there was 
one time Ann and his sister and Pat Karger, he 
moved them all up to Paradise Valley Guest Ranch, 

Q Moved who? 

A His sister and Patty Karger and Ann Myers, 
but otherwise Ann Myers, I think she was there 
about three weeks altogether. 


Q And what time of the year was that? [p. 8] 


A Well, it was along about July or August 
while we was still there. 

Then they got into a big fight and he cussed 
her out one night, and she called me the next day 
from Vegas and wanted to know if he was still 
drinking and I told her no, he had quit that day. 

He left the next morning and went up to 
Vegas to meet her up there. I don't know what 
happened, he didn't get there as soon as he 
should and she called again, but he told me he 
turned his car over on the way up there was why 


he was delayed, I don't know. 


a”, * 


33)! e@= sade oot saoemee oe TS See 
isu) SOALY Soyeehe Ons sud | Bee oe Set 
. etared 


(aeis mie Is 


yo VSwte Yee ac en welt Ole ort 


@& 
wf YSN18S Gno An, wedols al Gro weed Gees 


325meS JraoU esileV’ SalilSel oF ge tte cate 2 


‘he Toa 

(oo och Sop Vebves POTN bee Seueie 2G 
o7819 owe Oe deviri< , ey?) ord ore 
Teisteonie ote ee Gets 


(6.4) Vt? oder ae ofd Tie ws sec 


Jucwuh oc ell pines Seals sev 3) 
pad Lise cow ee BE 

Loteaie> a tee agi add e eon ce qevra ee 
> Jee oft at telling ede bow 2d ee 
L4ide oem ol 32 wed vo fers bee 
ra Jed> Site ball at ,od sevh Bea 2 E 
29 Gh ee Ane gli Jeet ae o) 

he wand s'ack | capa ge zal o 
wl ee ence we nweds genase 

of ee Sit at cut tay Balle 
rhe mete aaa qe "a ame im out 


13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 


CoN nN WU FF Ww DY -& 


-20- 


He was so drunk all the time all this was 


going on, the girls would fuss and feud with him 
BL 


was BL 


because ¢hey were so drunk all the time. 


Judge Blake knows about this Faye Lyons. 


When Blakes' was staying there, they stayed there 


three or four days, and when they were there Mr. 


Blake would go up to Paradise Valley and get Faye 


and bring her down and Ray would take her back. 


Q 


Now, were there any other women that you 


observed him keeping at the house? 


A 


No, them two, unless you would consider 


Patty Karger. 


Q How many times did Patty Karger come down 
there? 

A She was there three or four times, she 
[p. 9] 
always had this Cohen, and Ray told me one time, 
"You know she doesn't care nothing about him, he's 
just a friend.' I don't know. 

Q Did they occupy separate bedrooms? 

A Yes. 

Q Peggy Myers, too? 

A You can't tell too much about that, we 
had our bedroom over there, what was going on -- [I 
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a2i- 
could tell as a housekeeper, and I have seen him 
in her room with shorts on and her in nothing but 
a slip. 

Q Which one was that? 

A Mrs. Myers. One morning Ann Myers answered 
the phone, Ray was in there that morning with his 
shorts on and her with a slip. 

Q During all of the time that Mrs, Gilliland 
was there did you ever hear her say anything 
derrogatory or abusive to him? 

A No, I never did. 

Q Did you ever see him throw anything in 
the house? 

A Oh, he threw glasses all over the house, 
yes, ice and glasses he would at her. 

Q Did you ever see Mrs. Gilliland throw 
anything at him? 

A No, the only thing I ever saw her do was 
pour about that much whiskey out, around two 


[p. 10] 


drinks. 
Q What was his reaction to the whiskey 
incident? 


A That is when he was going to shoot his 
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self, that is when he got his gun. 
Q Well, is there anything else you think 
might be of assistance? 

A That is all I know, I am just telling the 
truth, that is all I am doing, because you know 
if I would ever get to court to testify, if you 
tell the truth then you will never get tangled up, 
and attorneys have a way of tangling people up if 
they don't tell the truth. 

I do know that he bought an automobile. 

Q How do you know that he bought an automo- 
bile? 

A I saw the title. 

Q All right, then you tell us about it. 

A He bought the automobile, and he bought 
it on down payment, he didn't pay for it, I saw 
the title and I saw what payments were and anyway 
Faye Lyons had it and he got mad at her and took 
it away from her. 

Q Was she driving it? 

A Sure, she drove it all the time, she said 
she was going to Vegas. When they had the fuss I 
[p. 11] 


kept the little boy the night before. I said 
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2 ‘Are you still going to Vegas?' She said,'No, I 

3 am going to Miami, he took the car away from me 
4 so now I am going back home.' 

5 Q What kind of car was it? 

6 A Dodge. I think he bought it from Ed 

7 Spears. 

8 I know that he had been wanting all the time 

9 he was always wanting to go into such big things, 
10 and always when he would get back he would call 


li Judge Williams, he would call his daughter, he 

12 would call Andy Anderson, he would call everybody 
13. and then he would just stand there and just rave. 
14 He called Phil Barnett and wanted Phil to 

15 file for divorce right away and Phil said no. 

16 Q You couldn't hear very well, could you? 

17 A Sure, I was on the extension telephone, 

18 he always have somebody listening in. 

19 Q He had you on there? 

20 A Yes, I was on the extension phone and Phil 
21 says,'You know if you do, you are going to have 
22 to say your health is ruined.' He wanted alimony 
23 or separate - for a while to get that money, and 
24 Phil said,'You know she's in the hospital right 
25 now,' and he said,'You'd better wait and see how 


26 she's coming out of that.' [p. 12] 
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Q When was that? 

A Oh, it was July or August, along maybe 

first of August, I would say, when Phil come back 
from his trip, and he said that Phil said, 'You 
might profit by waiting.' He says,'You know, 
Ray, I don't want to file for divorce because,' 
he says,'You know what you are going to have to 
testify to if you do, but if you really want me 
to I will.' 

Q Did they say anything about the grounds? 

A Well, his health was ruined, that was the 
main thing. 

Q Mental cruelty? 

A Liquor is what ruined his health. 

Q Has he ever made any statements to you 
not to disclose any information? 

A Yes, he did. 

Q What did he say along that line? 

A He said never to tell anything. Not only 
that, 'Well,' he says,'You just stay by me,‘ and 
he says,'I will buy something and I will give 
you a job,' and which I wasn't looking for a job, 
and he says, 'I will get plenty and I will make it 
all right with you.' Well, I din't know -- I 


told him, I said,'You don't owe me anything.' 
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But there is one thing I want you to know 
this to begin with, when we left there we left as 


[p. 13] 


friends, there was no argument, no fuss or feuding 
or anything. 

Q Were you fired? 

A Well, we only had the agreement when we 
went there to stay until the lst of September 
and we stayed until the last. 

Q And then you left? 

A Well, we did't have no fuss or argument 
is what I am saying. 

Q You have no malice toward him? 

A No, the only malice is him talking so mean 
to her, that is all the malice I have. 

This all took place at 4717 North 71st Place, 
Mr. Gilliland's address, in that house, not in 
this house. 

Ann Myers has traveled all over the coast 
with Mr. Gilliland, I believe it was the first part 
of August, she had some parcels mailed home from 
San Francisco, and they visited Andy Anderson in 
Fresno. He left her sitting in a hotel and she 


got mad about it. 
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He told me Mrs. Gilliland had already given 
him over $500,000.00, he said he was going to 
clip her for five million. When he got the five 
million he would take care of all of us. 

MR. MURPHEY: Well, I think that is about it. 
[p. 14] 


She will type it up and bring it to you. Read 
it over carefully before you sign it and make any 


corrections you want to make. 


STATE OF ARIZONA ) 
County of Maricopa - 
BLANCHE LAMPERT, being first duly sworn, 
upon her oath deposes and says that she has read 
the foregoing statement and knows the contents 


thereof and that the same is true to her knowledge. 


Blanche Lampert 
BLANCHE TAMPERT 


Subscribed and sworn to before me this 5th 


day of November, 1955, by Blanche Lampert. 
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19 

20 Velma Shanks 
, Notary Public 
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22 My commission expires 
¥ May 19, 1956.' 


It will be noted that the Statement consists 
of 15 pages of 26 lines each. 

Reference to appellant therein is as follows: 

Page 6, line 13 to page 8, line 15 = 55 lines 

Page 11, line 19 to page 12, line 4 = 12 lines 

Nowhere is the subject of adultery mentioned. 

The charge of adultery is a serious thing, 
particularly against a woman. Accusations which 
could ruin a reputation and even lives should not 
be spoken rashly on the basis of mere anger or of 
groundless surmise. 

That the charge of adultery against appellant 
was false has already been judicially established 
by the verdict herein. We are only concerned with 
whether appellee acted reasonably and without malice 
when she made the charge. 

When this case was previously before this 
court the same issue was before the court. In 


that decision the court said ''The ultimate basis 
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for the order granting the new trial, then, would 
be the lack of sufficient evidence to establish 
good faith and lack of malice as required by 
Statute." Gilliland v. Lyons, 278 F.2d 56 

The same situation meets us here and the 
same ruling by the same court is respectfully urged. 

Proof of adultery can be made in two ways: 

(1) by direct evidence; (2) by indirect evidence. 

No direct evidence was communicated to appellee 
by the Blanche Lampert Statement or by any other 
evidence. 

Proof by indirect evidence is made by proof 
of opportunity plus proof of the propensity of the 
parties to commit adultery. 

This means propensity of both parties. 

Propensity by one only will not suffice. 

Davis v. Hearst, 160 Cal. 143-196 
116 Pac. 530 

Koenigstein v. Koenigstein, 53 Cal. 
App. 673, 200 Pac. 730 

Hartshorn v. Hartshorn, (Okla.), 
67 Ok. 45, 168 Pac. 822 

State v. Eggleston, (Ore.), 45 Ore. 
346, 77 Pac. 738-42 

Wilson v. Wilson, 124 Cal.App. 655, 
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13 Pac.2d 376 

The record is silent on the point of propen- 
sity on the part of the appellant. Her categori- 
cal denial of adultery is the only competent and 
relevant evidence in the record. 

Thus there is a complete failure of proof of 
adultery by indirect evidence. No legal inference 
of adultery can therefore be drawn. The drawing 
of baseless and illogical inference is not reason- 
able and cannot satisfy the requirements of "reason- 
able and probable cause" imposed by the privilege 
statute (supra). 

Upon the identical "lack of evidence" found by 
this court in this cause on the first appeal appel- 


lant asks the same ruling in this appeal. 


Since the issue of truth has been disposed of 
and since there is not sufficient evidence to 
Support the plea of privilege as a matter of law, 
the only issue for a re-trial would be the issue 


of damages. 


The procedure of restricting issues, in a 


proper case, is well established by law. 
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Donnatin v. Union Hardware & Metal, 
38 Cal.App. 8 (at 12); 175 Pac. 26 
In a proper case, such as this, restricting the 
issues saves the court and the parties from re-trying 
issues already tried and avoids burdens of time and 


expense to all concerned. 


CONCLUSION 
Since, as shown, appellee has failed to 
establish the basis set out in the Statute of 
Privilege as a matter of law, a reversal of the 
verdict and judgment is respectfully urged and it 
is further urged that in remanding the cause for a 
new trial the issue be restricted to the issue of 


damages alone. 


Respectfully submitted, 


WELBURN MAYOCK 
W.S. MAYOCK 


By WELBURN MAYOCK 


Attorneys for Appellant 
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